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igests Of Recent Opinions 
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1:3 P] ILLS—The law abhors intest- | his estate and the contention 
. “acy and it is the duty of the’ is that he died intestate at least 
TY ourt to construe a will, if pos- | in so far as this portion thereof | 
sible, so that it will pass all the | is concerned. 
son wstator possessed. It will serve, for brevity, if the 
171 Digested = fre an  opini yj} court first determines whether 
10 A on Nov.| or not the testator died intestate | 
s f N. J.}as to any portion of his estate, 
56 r rt A. F.| and this question must be 
c ls. John; answered by oa scrutiny of 
rY icMullin for executors et als.| the terms of the will and the two 
Elmer Brown, Jr., for Har dicils, having in mind at all 
recut @ yr e, et al. Walter E. Beye 1es that the law abhors in- 
‘ and that is the duty 
ourt to construe the will, 
ible, so that it will pass all 
he testator possessed; that | 
saning will always be to- 
construction to prevent | 
y; that a testator pre- 
to have intended to dis- 
his entire estate and if 
n intent can be found in 
as executed April &.| the expressed provisions of the 
+ . | will ourt, if possible will so 
@3i general surve h li ex it; that where there is 
rs dicil demonstrates!a residuary clause in the will 
e testator int ded t to dis-| the courts have a strong dispo- 
f his entire estate and_| sition so to interpret it as to pre- 
desire met by the é intestacy; that the pre- 
he will and tirst codicil.| sumption against intestacy is 
e second cod which larly strong here the 
I ) he < us sub ( he 2 the residu- 
ESS tl id this| ary estate; that when the resi- 
r ; due is given every presumption 
7 2 ators Wil De a all of to be made that the testator 
sehold rd thing lid not intend to die intestate, 
nd per fTe I that in the absence of something 
He t rovided 2 be-j}in the context in the circum- 
the purp f } stances of the case to exclude the 
iid r tr of ral import of the wor ds ofa 
nd that of | € j the yurt ound to giv 
ed membe I € ac to their 
€ bec atneda iatical sense, and ac- 
for the benef to hem their atural 
nd Marette Clark, they t aning 
the income therefrom on | - « PRES ee 
d \f ea th dur- Continued age <. < 1 
e term € their t 3 ~ 
dom the death of both.| Real Estate Dealer Held 
al and accumul: Engaged In Practice 
+ og to his res 
He 1¢ neque th Of Law 
“7 ns = z Did More Than Merely a Clerical | 
, pias Job, Opinion of Appellate 
nd mixed trust : is 
cubes Wek ‘den te Court Says 
the first day ear I ‘CCNS)—A real 
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Judge W. Tu | 
that Municipal court 
e ustified 
; he defendar 
er indertook 
: se * as 
gal document” 
ted in ord 
property loan 
| Charges $10 Fee 
This conclusion is strength- 
ned b the amount of the 
harge which defendant made,” | 
A Judge Fox added. “It clearly in- 
f |dicates that he considered he 
as called upon to do something 
nore than the mere clerical work | 
| 
rnished | 
iffected the entire dis- 
of the estate. i.e. the 
; l| 
4nd codicil, taken together; __.. | 
sed -~F g e per rtv of . . . 
: of all the pt The Appellate Department re- 
1 decedent died sei ized. 
th d cod ected the argument of the de- 
he second codicil testator ; “a 
po pig fendant in which he maint athed 
Various changes as to the ‘ ; 
A .,, | that the trial judge erred in re- 
mentioned in the will], ; 
JB «... ‘ fusing to instruct the jury ‘that 
St codicil and it is con-|., age ee Mh 
a . if certain companies employed 
qd that in so doing testator 
+ to dispose of 25/280ths of| (Continued on page 8, col. 4 





ereminge in the Circuit Court 
contes z Donahay’s election in 
accordance with the provisions 

f RS. 19-29-2, et seq. In his 
yetition, the contestant alleged 
that there had been malconduct 
fraud or corruption on the part 
'of the members of the district 
board of the 3rd district of the 





potovel 


of 
Donahay’s 





| 








CURRENT DECISION 








| ELECTIONS — In election con- 
test, discovery of fraud in an 
election district does not ipso 
| facto justify rejection of the 
entire vote cast in that district. 
SOLDIER VOTE — The statute 
requires registration as a pre- 
requisite to the right to vote in 
New Jersey even for the mem- 
bers of our military forces. 
Monmouth County Circuit Court. | 
Matter of the Contest of 
Alleged Election of JO- 
-PH L. DONAHAY, to the 
of Surrogate of Mon- 
County, State of New 


In the 


ice 


law and ftind- 


'On conclusic 
ings of fact 


yn of! 


By James Wm. Moore* 
and 

Robert Stephen Oglebay** 

Eisner v. Macomber still lives. 
Recently the Court left intact, 
at least momentarily, its doctrine 
that Congress lacks power under 
the Sixteenth Amendment to 
levy an income tax upon a stock 
dividend which does not change 
the proportionate interests of 
the shareholder. The Court re- 
fused “to rip out of the past 
seven years of tax administra- 
tion a principle of law on which 
both Government and taxpayers 





For the contestant J vise 


Carton, John M. Pillsbury, 

Charles Frankel. | 
For the incumbent—Ward Kre- | 
| mer, Joseph F. Mattice 


| KINKEAD, C.C.J. 


| At the general election held in | 
|Monmouth County, N. J., on 


| 
November 3, 1942, Joseph L. Don- |} 
i 


jahay was declared elected as 
|Surrogate of Monmouth County 
by a margin of 84 vctes. His op- 


ry? , T 
ponent 


E. Donald Sterner, there- | 
upon proceeded to recount 80 of | 


the 153 election districts in Mon- | 
mouth County. As a result of the | 
partial recount, Donahay’s plur- | 


was reduced to a total of 


ailly 


14 





votes. 


Sterner then initiated the pro- | 


of 


ir 
I i 


3rd wa 
Branch 


entire vote 


of Long 
that the 
office 


the City 
and contended 
for the 


cast ol 











The same 
luw applies 
the Lo 

of 
refore, 

consite red jointly. In 
r Branch phase, the tally by | 


| 

| 

rule and principle | 
with equal force | 
ranch and Belmar 
the instant case 


of 


ne 


as 


Ther 
the | 


Is 
| Common 
these two issues can | COmmon 
| is 


> dis trict board at the close of | | to be given by Rev. J 


have acted.” But the Williams 
case ripped out the thirty-seven 
years of divorce-full-faith-and- 
credit law that Haddock v. Had- 
dock had ushered in. That ill- 
starred Jensen decision limiting 
states in applying their com- 
yensation laws to maritime em- 
yloyees survives because the re- 
sults of ripping out were thought 
to be worse than temporary ac- 
commodation or appeasement. 
There has been reaffirmation of 
precedent, antedating the Fed- 
erai Rules, to the effect that an 


| order setting certain issues down 


for non-jury trial ahead of .is- 
sues to be tried to a court and 
jury is an interlocutory injunc- 


tion. No — out here, either. 
Rather we find the Court build- 
ing tae in the new procedure 
the philosophies of Coke 
Less than two 


Vu 
WV 


to book 
and Ellesmere. 





Series of Lectures On Canon 
Law Given for South 








Surrogate in said district should Jersey Bar 
be rejected and eliminated 
Donahay filed an answer deny- Camde N. J. (CCNS A 
? the gations of frau set | : 
5 i ailefatlo of fraud - ’ | serie of lecture a igned to ac- 
rth i the petition He also} ; 
. SEP ae quaint the legal profession with 
filed a counterclaim in which he} * ; 
Di“ } nr od f 
illeged that there had been gross | ©@non pe presented 1o1 
male luct, fraud and corrup-|South Jersey jut and othe 
+ +} . f } . ’n } . . : 
or pon the nart oi the mem-| members of the Bx here by the 
or he di j } © j he | | 
bers of the district boards in the | camden Diocese Chancery Office 
Ist, 2nd, 3rd and 4th election | ee the Cs 
| 3 ;1n ( inctl 1 ano 
of the Borough of Bel “Ih ‘a 4 I 
. | Law Societ America. Invita- 
rn a result of which Dona- | rm 
hay sought to have the votes;tions te attend have been ex-| 
: 
cast for Surrogate in those four | tenced to eve awyer and judge| 
set aside and rejected. this section of the state 
en t S eg ~1 ; ; . + 
ib also alleged that/ The jnitial lecture dealt with 
the seieiiadentie County Board of|,, : ‘ 
|the history and codification of 
had made an error in ‘ 
f° canvassing and de-|C@m0n jaw, which gove! he | 
the vote of men in the|lives of more than 350,000,0000 
Forces of the United] Catholics throughout the world 
Stat said election, and that The 25th anniversarv of the 
the Board of Elections did not} i, ; : : 
code of cano law 1S De com- 
determine, prior to counting and| s 
M 1emor th vear 
canvassing the said vote orated this yea 
whether the members of the} Dr. Brendon Brown, actir 
Armed Forces were registered or | 4€an of the School of Civil Law 
| ~ Ot ‘ ; lay 
or not, as required by law. and professor of vil law a 


Jniversity - 


give the second lecture 


Washing 


wil] 


titled, “A Comparison of th 
iridical Institutions of the 


and Canon L: 
1 Law ¢ 
the 


“The C 
the 


y 
anon 


of Marviaze. 
iird lecture 


ames Kelly, 


¢ 


title of 


t I 


| 
| 
} 
| 


election gave Donahay 294 votes | |ICD., pro-synodal judge of the 


and Sterner 77. 
the Long Branch district, 


total was 


(Conti nued « on page 5, col. 1) 


In the recount | ti bunal for the Archdiocese of 
New York; followed by a discus- 
reduced sion on the “Canon Law of Pro- 
perty,’ 
titled, “The C 


and a final lecture en- 
Canon Law of Wills.” 


The Supreme Court, Stare Decisis 
And Law Of The Case 





years after Justice Franfurter 
authored the Flag Salute opin- 
ion. with Justice Stone a lone 
dissenter, a specially constituted 
district court refuses it obedi- 
ence. This court thought that 
the Supreme Court had already 
splintered the opinion’s validity. 
An appeal places the matter 
with the latter court. Foolhardy 
as prophecy is, we venture that 
Justice Stone’s dissent will be- 
come the majority with about 
as much numerical support as 
Frankfurter mustered few 
scant years ago. 

These are happenings at the 


a 


current 1942 Term of Court.! 
Should precedent be ripped out? 
irreverently, sometimes joyous- 


ly? when? and, if so, must it al- 
ways be done with retroactive 
effect as the Court seemed to 


think in refusing to disturb Eis- 
ner v. Macomber? What is this 
doctrine that lawyers term stare 
decisis? 

Anglo-American common law 
is preeminently a system of law 
developed by gradual accretion 
from specific cases. Lawyers, law 
schools, law reviews, commenta- 
tors, text writers, and lay opin- 
|ion have played and will continue 
to play an important role in 
moulding and giving direction to 
our case law. This force of criti- 
opinion and analysis cannot 
command, a; legislative 


cal 


does a 


enactment; it may be slower 
then legislative change, aithough 
this is not always true; it may 
even seek immediate realization 


through legislative channels; but 
in the end it cannot denied 
when it is based upon good sense 
and reflects the moral, social and 
economic convictions of the 


be 





times. No court can effectively 
command, over an extensive per- 
iod of time, obedience to a rule 
of law that departs too far from 
the norms of the times. No case 
is iorever impregnable. But our 
society and our law -omplex 


The 


ed opinion 


forces of intelligent, rex 


halled 
in Gverwhelming array excep 


cannot be mar 


pri ple of vreat nd far- 
aching importance. Even he} 
usually reasonabl ¢ ( 
a mino! view. And on } 
esser importance the issue 
must necessaril be f ! 
7 but to t] ( 
he overwhelming odd 
tne aw estab nea ft - 
liar Case t 
ed a he 
the ‘ ] hich F 
but the dd f f 
to ene i 
Here he pre ! 
opinit 1 exert oy 
ure d reter 
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DIGESTS OF RECENT | fled an affidavit with this mo- 


OPINIONS ee ee one soap arc niteet 


(Continued from page 1) 


were made without the certifi 


PRACTICE — A pleading can be | ©#'©S ©! the architect, and tha 





struck out only when it is | 
palpably false. was mutually abandoned by 
Digested from an_ opinion |” 
rendered by Shay, S.C. C., on| The defendant alleged 
Nov. 22, 1943. N. J. Sup. Ct. Capi- | 44 


? 
tal v. Nelson. David F. Green- |°f this motion, that he complet- 
led four houses for whicl plain- 


berg for pltf. Edmund C. Gas- 





kill, Jr. for deft tiff refused payment, and part 
. comt sted ytee sd tinna 
Plaintiff moved to strike de- |CO™Mpietea ixteen additional 
’ ‘ for wt »} nH +iFtt 
fendant’s answer filed in the }|houses for which plaintiff 


above matter as sham or juired to furnish materials 


ficient in law 


entered into a written contract 
under the provisions of which 


defendant was obliged to doj| lity house A ent 
certain electrical wiring in ac- |“? were wired con- 
cordance with specifications on | ™@ct Upe wh 
52 dwelling houses. Plaintiff |>rought, and th : wiecsesig : 
alleges that defendant failed to | thirty hous ert ed 
complete the work, in’ accord-|U%der a verbal order with th 
ance with the contract, and that | President of the plaintiff com- 
it was necessary for the plain- | P4ny. Defendant also alleged 

h pe 


hi sid Fir wit 
tiff to complete the work. The "5 Said aliidayi 
cost of completion of said work, | “ONS prepared by the archite 


as alleged by plaintiff, exceeded Under the contract in question 
the amount provided in the con- | Were abandoned by mutual con- 
tract to the extent of $575.68, for | Sent of the partie 
which this suit is brought p ie ead mt pserved 

Defendant entered a general m the affida \ ed 
denial to plaintiff's allegations | *he parties to th ; 
and set up as a defense the fact | acts are controverted. A plead 
that the plaintiff failed to com- | € 
ply with a provision of the con- ,! paial e. W 
tract, requiring the parties t ity = mere ‘ ; ‘ 
submit to the architect matte reasonable tern 
ef payment, allowance or loss; | Posed cond 
and in the event either of them | P!eadi pul Ul 
dissent from the decision of the | 8€ deprived o! 
architect, that the matters be shi to proceed 
referred to a Board of Arbitra- |CUStomary method 

Motion denied 


tion 


The president of the plaintiff ' 
- ition ee | ee = FO 


open a decree pro confesso a 


[ en . defendant must show both 
| SAVE with | LEGAL surprise and a meritorious de- 
= | fense 
| SAFETY FOR a - 
| | TRUST SPECIFIC PERFORMANCE—The 
and fact that vendee of real estate 


: PROFIT | — did not sign contract of sale 


does not prevent him from se- 
io RIGAGE , 
FUNDS 


curing decree for specific per- 
formance. 
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STATE BAR CONSTITUTION REVISION 
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exercise any Supervision 
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|the supervision of the architect 


davit filed upon the return 





bo the contract, but that|t 


The plaintiff and de ‘isle intiff failed to furnish the 
| the Howard East- 
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i. hich will be most beneficial to}m mistake 
e Gov-|the people of the State of New| violation 
| J and acceptable to the ma-| Judge Pickett refus 
A. Ca-| jority of lawyers the State }a penalty again 
the | The Committee is as follows |who, in good 
Walter G. Winne, er rge of 
General Chairman rent, finding that the tena 
Augustus C. Studer, Jr paid the monthly 
Ex Officio lief 
Hd JUDICIARY BRANCH amcunt 
| George W. C. McCarter when 
a Sub-Chairman TI 
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| S400 
Sa | id exce 
<i }eight months 
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iah Stryker rent to the m 
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to e effect to be given under 
Texas law to an appellate ad- but, just as surely, certain rules 
judication in boundary dis-} will not. In refusing to follow a 
|pute.© And we snall presently | precedent a court must not al- 


cellently serve our machine age; 
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on. re riction ¢ | te some difficulty in federal} ways assert that its predecessor 
situation itax litigation due to a blurred | errec Yesterday's wise decisions 
This pr p of | demarcation. | were commands for yesterday, 
toa sa The present status of stare|t only instructions for today. 
that d decisis in Engla has been|] Judge von Moschzisker has 
av summarized as follows: “(1)|/quoted Chamberlain with ap- 
ter b } Ev lutely bound | proval to this effect: 
e that dents a t of al courts | “A deliberate or solemn de- 
jing Th t makes ¢ - | superior t . (2) The House; cision of a court or judge, 
e the matter is f Lords is bound by its own de-| made after argument on a 
cisions. (3) The Court of Appeal} question of law arising in a 
e of cases—| is probably bound by its own de-| ¢; and necessary to its de- 
r two prece-|cisions, though on this point! termination is an authority, 
prece- | tl s some doubt." (4) The| or binding precedent, in the 
not rigidly! same court or in other courts 
ns.** In the of equal or lower rank, in sub- 
federal Su-| sequent cases, where “the very 
ver held it- point” is again in controversy; 
10re und by its| but the degree of authority be- 
th d other feder-| jonging to such a precedent 
icular case 11 and state courts have follow- depends of necessity on its 
A ith the comm s|ed that course in reference tO} asreement with the spirit of 
to the re heir own decisions. Both in the times or the judgment of 
case before the urt ory and in practice the latter subsequent tribunals upon its 
ed the do of stare | G0¢ e is preferable for us whi correctness as a statement of 
et non quieta movere, to | have mnipotent parliament.| the existing or actual law, and 
by the precedents and not | 4nd. even yur legislatures the compulsion or exigency of 
settled points. As the/ Were not limited by judicially the doctrine is, in the last 
law lacked “a scienti- | annot ted witutions, why analysis, moral and intellec- 
constructed code as a/§ a temporal court protess tual, rather than arbitrary or 
or indeed, any code in a, either infallibility or lack of;  inflexible.”30 
ense” stare decisis is r to correct error OF Te-itne above statement is too 
f necessity and a natu a a nanese 8 however, in declaring that 
from the very nat ion is a binding precedent 
it and Judge lin a court of equal rank. Ad- 
eerecesep yt a pte mittedly, the decisions of the 
gy Prcegoncemcenig oA Tia courts of one system are not 
The nee declared: binding upon the courts of an- 
' om solemn decision on | thor system, except insofar as 
reiatl lp n tne nt ol au arising i any | th, Constitution compels obedi- 
underlying law of the ase becomes an author-| ance as it does to the decisions 
res judicata, estoppel by case, becaust Ul of the United States Supreme 
dement and full faith and| S evidence WHICH | Cou; on federal matters. Thus, 
the function of each must| We can have of the law ap-|.yi6 the decisions of one state 
derstood if all are to con- ag wi the subject, and | may be persuasive in another 
to a harmonious and me Janges are yoigere " follow | state, they are not binding 
vorking of our jurispru- th decision so lone as it | precedents in the latter. But 
Professor Hodges has ably stands unreversed, unless it! avon in the same court system. 
S ted this in reference can be shown that the law was as in the federal. a decision is 
ecpaaieaiasi misunderstood cr mi applied not binding upon a court of equal 
hat particular case. “" | rank, nor indeed upon a court of 
But ust it nave been mis-| lower rank, unless the latter 
90d or misapplied? Cer- | owes obedience to the higher 
é uw enunciated for| court. Obedience, rather than 
a buggy era May €X- | rank the key. Thus a decision 
10 ie district court is not bind- 
| in ipo a different district 
iC and, while a_ distric 
7 ‘ }cou ollo decision of 
j it cou ppe no 
5 | bound oll a a ion o 
i | anoth And it is com- 
Fr that the deci- 
! e cou} yl appe ) 
ne circuit are not bin dit ) 
_ “36 a in h f meals for 
| cir its, but instead the possibil- 
~ lity ‘Ontilct 1 anticipated and 
> eae | Stare adecisi ‘ yertainin ) 
f fe! | the federa \ tem, n iy be thu 
is 14 | ! summarized: 
BBD. ( A A decisio yf the United 
e at; States Supreme Court is bindin 
¥7, on federal matters on ail othe 
’ ! ’ -Ourt federal or state 
" ol FOR TRUST FUNDS | Even in the days when Sv 
~ / . v. Tyson allowed the Supreme 
) IN NEW JERSEY Si sent eh detasastick dar nets, na 
| othe: edera cour 1 vast 
, — : amount o al law, it could not 
Carteret Savings and Loan Association provides a aie prckens 
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of the Tompkins case on a non-| the opinion judge will do when 
federal matter, the federal courts | confronted with that problem.*! 


Se | 
must In 1928 Mr. Justice Brandeis by 


follow state law, whether | 
statutory or case-made, and, as i ; a 
: : . a dictum in the Willing case? 

to the effect that a federal de- 


pointed out, the effect of state 
claratory judgment act would be 


precedent in the federal court is 
apt to become far more rigid 
and binding than in the courts| unconstitutional probably killed 
which establish the precedent—| the then pending federal declar- 
in fact, the effect of the prece-| atory judgment legislation. Five 
dent approaches that of res; years later the dictum was de- 
judicata.34 stroyed by the Court’s decision 
in Nashville, Chattanooga & St. 
Louis Ry. Co. v. Wallace*® that it 
had the power under the Federal 
Constitution to review a declara- 
tory judgment of a state court 
in a proper suit since a case or 
controversy, and hence Article 
III of the Constitution did not 
prevent Congress from authoriz- 
ing federal declaratory judg- 
ments. And Congress did in the 
following year, 1934, make such 
an authorization. But the Bran- 
deis dictum was good as a Six- 
year rear-guard action. Then 
again in 1938 in Erie R. Co. v. 


While a decision of a federal 
court, other than the Supreme 
Court, may be persuasive in a 
state court on a federal matter, 
it is, nevertheless, not binding, 
since the state court owes obedi- 
ence to only one federal court, 
namely, the Supreme Court.** 
The converse is also true: a de- 
cision of a state court on a fed- 
eral matter may be persuasive 
in the federal courts but it is 
not binding.** 

Decisions of the federal courts 
(other than the Supreme Court) 
are not binding upon other fed- 


; ompkins‘4 we have another 
eral courts of coordinate rank, Me . Pp am scales ten tie 
rs , ic y the same justice tc : 
or of inferior rank, unless the no SS ae yin Cc ~ hould 
, -ffect ‘ i ongress sho 
latter owe obedience to the court | ©" aes, oS : 8 rag 
enact a Rules of Decision Act 


rendering the decision.*” 
When a decision cited as 
binding under the principles just 


which adopted the construction 
of Swift v. Tyson,*® such legisla- 
tion would be unconstitutional. 


is 


discussed, how shall we deter-| the power of this dictum to 
mine whether it is in point, and, bind the future is not predict- 
: a va ‘ , 

if so, whether it should be fol- able. We are reminded by Mr 


lowed or overruled (assuming 
that the court has the power to 
overrule)? All will agree that 
statements in the court’s opin- 
ion which were not germane to 
the matter before the court are 
not binding. 


Justice Frankfurter in 1939 that 
Chief Justice Marshall’s century- 
old statement, made in M’Cul- 
loch v. Maryland,‘ to the effect 
that “the power to tax involves 





(Continued on page 7, col. 3) 


“It is a maxim not to be dis- 
regarded,” the Supreme Court 
has admonished us, “that gen- 


eral expressions, in every 
opinion, are to be taken in 
connection with the case in| > 
which those expressions are| ' 
used. If they go beyond the 
case, they may be respected, 
but ought not to control the 


judgment in a subsequent suit, 
when the very point is pre- 
sented for decision. The reason 
of this maxim is obvious. The 
































question actually before the 
court is investigated with care 
and considered in its full ex- 
tent. Other principles whic aaa 
may serve to illustrate it, are 
considered in their relation to 
the case decided, but their pos- , * 
ible bearing on all other : E 
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In these days of rapidly changing economic 
conditions, estates—of even moderate size— 
may become seriously complicated. Our Trust | 
Officers welcome the opportunity to cooperate 
with members of the bar in the revision of 
Vills and estate plans to meet altered con- 
ditions. 
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published in the New Jersey Law Journal unless credited. degree of success attained in 
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Drafting The Superior Court To Give It Flexibility =| 2O0!°™_ to “he Classification 


Officer. Their comparative sine- 































ire (Ul [ yme ma nave 
I care not what you call the court. Lawyers fancy the name pase 
. - a t ef € modryonk 
“Supreme Court” using it, as it has been used in New Jerss En : 
, : . | Stage i ea alter ears 
land and New York, to refer to the court that is not supreme. Lay q ed 
: aca ni¢ ruge@ie ana marl 
men and their views merit some considerati have taken | : ¢ 
. : : | ) Ne ars PIS 
strongly to the more meaningful name “Superior Court ised 
‘ . | bat leluded them o be- 
Pennsylvania and adopted by the 1942 Revision Commissio ; alee 
oT ‘ ¢ : : ;ileving a € iaSSI1Ca I 
The proposal here is that the structure of—I | Les sig 
. . } processes would immediately 
the Superior Court, be drafted thus " . 
1" , , re e the taients, give them 
‘The superior court shall comprise such division hav | ; d 
uch authority as may be fixed by rule a d a rating a 
court” | then o the Judge Ad 
*Y Y >) S nis 
Then Dy the last article of the new constitution deno i Genera Depa _ I sa 
oe P , ) ence ve IS€ 
chedule” in the 1844 constitution, and containin — some I ’ 
1 Va i expe i ind d IS1ON- 
provisions, the court can be set up, commencing 
ea private 
“Except as hereafter provided by rule of the ; 
’ . owevel he bie i 
court, the superior court shall comprise a chance di Ho : we . 
, s success batt la 
sion, a probate division, a matrimonial division A ; a nasi 
those who can accelerate the ac- 
it a civil law division, if you d on and a — a , 
” complishm f this objective 
law division m} € of ybjec 
‘ — +] bonaad -— ' ' are rewarded in proportion to 
Continuing in the last article, the structure and aut! f th e rewarded ae Se 
divisions should be written down in broad terms, sub ie value of their contribution 
. 1 . —" ‘ 1 3 werors ar ‘ntists. whether in 
tion by rule of the Supreme Court. Incidentally, there should be | Doctors and den ether 
. . + Armvwy r re “2 syote 
granted to the probate division not only probate authorit but the the Army or not, are devoted 


. , ‘ — po 3 ley ‘ thea “otecti > c 
present authority of chancery over wills, decedents’ estates and| Primarily to the protection of 


> life _ the “eetnratinn ¢ 
voluntary trusts, thereby conferring upon a branch of the court |*4! and the restoration of 
not only a quality of specialization but a full measurs authority | health. Thus, unlike lawyers 


} 


cver these cognate matters—the very circ ith some |they are fully equipped with the 
mall added virtues) that have so disti: ! work of the} ammunition so vitally needed by 
New York Surrogates ithe Army and the value of their 
By the provisions proposed you will be able with 1 reat dif- | Services has been recognized as 
ficulty to add new divisions and reallocate work as need appears} Worthy of a commission Their 
over the next fifty years—e.g. you may add a division to hear} Knowledge of military manners 
claims against the state, with an authority like that of the court |}S necessitated by reason of the 








Yr 


of claims in some jurisdictions--should the state permit itself to| military traditions associated 
be sued in the Superior Court with the wearing of the uniform 
The matter of intermediate appeals has caused some diver-'I admit their salutes aren't very 
gence of opinion. The 1942 Revision picarennceag in furtherance of |“GI", but the nature of their 
its scheme of specialization, wisely envisaged, it is thought, one |duties overshadows their lack of 
intermediate appellate organization to omni appeals as to equity ecise military decorum 

and probate matters and another such organization to hear appeals 


} 


o 
} 
il 





L agp tne on the other hand are | 
as to law matters. Upon that, nearly all agree. The substantial | on) equipped with setentiat | 
question is whether Appellate Divisions should be creat | military weapons, - i.e.. legal oat 
jueges appointed, and permanently assigned, thereto; or whether | perience, administrative apt 
there should be no rigid Appellate Divisions and jude should all] tude, and the ability to arrive < 

be appointed to a Chancery or other trial Division with the power | logical conclusions. The Army i is 
in the Chief Justice of the Supreme Court to assign “perhaps iNlin need of such talents. when 
rotating fashion, three of them each to sit a term in an Appellate} they have been transformed into 
Term. (In either case, as I would have it—see 66 N.J.L.J. 343 the eres military wav of thinking. 
Governor with the advice and consent of the Senate would. by the and this can be accomplished 
permanent part of the Constitution, appoint judges “to a division | onjy by learning the Army from 
of the Superior Court.”) The system of appellate terms is advo-|the pottom up. The job of weld- 
cated by a modern school of thought championed by Roscoe Pound, |ino thousands of American pa- 
Dean Emeritus of Harvard Law School. It deprecates intermediate |triots into an efficient fighting 
appellate divisions, separate courts in reality, with the CON-| force from a disorganized mob 















vember llth issue of the Law 


sions which oe result from }1 


= As a Classification Officer in 


NEW JERSEY STATE BAR ASSOCIATION | Lawyers, being sui generis, by | t 


mode of living, present a difficult 


eadership depends upon know- 
ledge and in the Army kKnow- 


<= leadership. - Efficient 
q 
; alee depends upon actual ex- 





|} perience. One 
yectead to be 
|without ha 





aware of their problems? 


| The Army cannot be overcare- 


; J k N ant m dedicated to the task | ful in the selection of its lead- 
24 Edison Place, Newark, N. J. .. ment, I am dedicated tot ask n electlo O Ss lead 


Mitchell 2-4362 of aiding in the proper place- | 


usually be rectified later, but in 


the Army there isn’t time. 


he service or those about 


| My advice to all lawyers in 


in is to try to be the best 
soldier in the company. No mat- 
ter what detail you are ordered 
) perform, do it well. Keep your 


shoes and buckles glistening a 
ttle brighter than the other 

fellow. Each detail, though ig- 
yminio 





r experience d wisdom 
Once 1 have npleted oul 
ige tra t vill soo 
e recog é s a soldier and 
ann assigny nent commen- 
e wit! ur abilitie 
( emp 
each man to that job wh 
A i I abdllities 
xperience ind apti- 
id€ id makin ! is 
nme ( d the ersona 
interest and desire of the in- 
dividua nary fac H - 
ever, the Army does t havea 
1D ed I e 
equire as A cerlta 
ipation as are needed in a 
peace-time society. It has new 


bs created by a sudden emer- 
gency and many individuals, des- 
pite their personal desires, must 
be placed on those emerge: 
jobs. The individual must realize 
that his personal preferences of 
gnments in the Army must 
be subordinated to the needs of 
he Army as a whole. After two 
of military contacts I can 
ifully say that I have not 
met one lawyer - who, after 
having learned to coordinate in 
the military way. and having 
been assigned a particular duty. 








us as it may seem, adds 





\ ov sit ] nr 
ers. Mistakes in civilian life iN}; 





did not express an avid interest | 


and pride in the job for which 
he had been selected to — 
That was because he had attain 
ed that position the only right 
way - the hard way. 

The pressure of processing and 

raining may sometimes unduly 
delay recognition, but I am con- 


vinced that the deserving will be | 


recognized when “time is of the 
essence”’ 

These statements are made as 
a mere expression of thought 
and are not intended to reflect 
or represent the official opinions 
Or procedures of the Army. 

Sincerely, 
Victor H. Miles 
2nd Lt., A.G.D. 





comitant “burdensome multiplication of reports” and with an 

























nity of the trial judge. According to this school intermediate ap-|as t 


(printed records and briefs would not be necessary) means of re-|Ccivision” ete. as above. 
view. I put little stock in the argument usually raised against this In like manner a number of t 


raised against our Court of Errors a century ago. A century’s ex-| some such words as “Except as h 
perience with Supreme Court Justices sitting in the Court of |supreme court” etc. 





the additional point I make here is that if that system is set up 


intermediate set of dignitaries and salaries, pushing down the dig-|there, the above constitutional provision will afford such flexibility 
» accommodate the other system with no great difficulty, if 
peals would resolve themselves into proceedings “as simple as at]im the future the Supreme Court by rule should desire to adopt it. 
the hearings in banc at Westminster a hundred years ago, after a| Thus by rule of court it can in the future be provided that “The 
trial at the circuit’—“a simple, speedy, relatively inexpensive”| superior court shall comprise two appellate divisions, a chancery 


he other provisions found in the 


proposal, namely, that thereby judges passing upon each other's] judiciary article as drafted by the 1942 Revision Commission can 
decisions will come to deal with each other upon the principle “you | be left broadly to rule of the Supreme Court and then dealt with 
scratch my back and I scratch yours”. That was the very argumeni|in the schedule, prefacing the provisions in the schedule with 


ereafter provided by rule of the 


Errors and passing on each other’s Supreme Court decisions has Thus you may trim the judiciary article (i.e. the provisions in 
exploded this notion. My view is that the system advocated by Dean |the permanent portion of the Constitution, not the provisions in 
Pound is the one that should be set up in the schedule. However,|the schedule) to a few, simple, broad, flexible provisions. 





A. C. C. 
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Military Service. Louis B. ‘Le 
and Aaron Lasser were appc 
alenevineiga of the last nam 
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Hotel Roosevelt, New York 
December 6th, 1943 at 7 P. M 

Reservations can be obtain 
frorn George H. Blume, 36 Wa 
44th Street, New York; telepho 
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Hon. Thomas F. Meaney * 
speak on “Law and Its Sam 
tions.” 

The President of the Americ 
Bar Association, Joseph We- 
Henderson, of Philadelphia. ¢ 
the President of the Comme 
cial Law League of Kansas C! 
Misso»ri, Tyree G. Newbill. 
alsc be speakers of the even 

All members of the bar 
welcome to attend 


ad been ar 
an in 1941; 
an member ¢ 
who had s¢ 
. appointmen 
nd also a 
tant. It was 
hed that thi 
‘ully received 
otes of 31 
and incumb 
t the board h 
to vote 
. the district. 
he vote of 


‘10 did not 





hcumbent co 
‘egular status 
ard in the 3rc¢ 
about by a | 
f Carl Schro 
eader of Bel 
ner’s elect: 
2 an electio 
2 Day whicl 
ae to the w 
‘ican Party le: 
nded tha 
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*n election ch 
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F Candidate on 
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continued from page 1) 








wa / 294 to 264, 
“ increased from 
he recount therefore un- 
ed the fact, 
yeen defrauded to ex- 
of 38 votes in the original 


led 
‘i 


d that 
the 
his contest in the Circuit 
the contestant 
sively that 45 fraudulent 
had been received 
‘ed by the board in the Long 
n district on Election Day. 
ntestant also proved that 


the election officers had | 


some ballots on two dif- 
occasions, and after mark- 
nem, deposited them in the 
: box. The election officer 
cused, while strenuously 
the witness stand 
narges of ballot box stuff- 
frankly admitted that he 
geen working in the inter- 
line@of the incumbent on Elec- 
der@ll Day, that he 

itic County Committee- 






was a 


n 
all 


ntestant further estab- 
that the names of persons 
voted in this district 
been entered in the 
c0k up to 2:30 P.M., 

N thereafter, names were 
the poll book by in- 
who were not members 
lection board. Several 


irregularities were 


\ad in 
1aQ 





aisVU 


it the more serious vio- 


1ave been heretofore set 
At the close of the Long 
h testimony, the contest- 





learly proven the ex- 
fraud in the 3rd dis- 
Belmar 

the incumbent 

n the 3rd Belmar district, 

] the 4 election officers 
~.—-ad served on Election Day 
appointed 
h County Board 
that the 
nes, ratic election officers who 
‘*** aerved without legal author- 
ad been a registered Re- 
an in 1941; the Re- 
-.._mean member of the district 
who had served without 
. appointment was em- 
fFand also a tenant the 
tant. It was further e 
h that this board had 
= fully received and counted 
we 31 
and incumbent contend- 
t the board had permitted 
to vote who did not 

. the district. and had ac- 
. the vote of another per- 
sho did not even 


Ol tne 


phase 





uniawlully 
vw 1) 
? MOnmout 


ions; one yi 









m 
¢ 
that 


an 
ol 


S- 





of 








live in 





incumbent contended that 
regular status of the elec- 
in the 3rd district was 
at about by a desire on the 
f Carl Schroeder, Demo- 
eader of Belmar, to fur- 
serner’s election, by sub- 


as 


r “g an election board on 
n Day which would be 
20 the 





ae to the wishes of 
Jean Party leaders. Dona- 
mtended that Schroeder 
t interested in a Demo- 
victory on November 3, 
‘tat Schroeder was inter- 
nly in furthering Schroe- 











¥n election chances in the 
ney ¥ of 1943, when Schroeder 
+< San@ -2ndidate on a ticket in 
: bracketed with Mayor 
4 meric °f Belmar, who is a poli- 
, welfy and supporter of the 
yhia. ag 22t; that Schroeder con- 
Comme With Mayor Abbott and 
sas Ci@perner to aid Sterner on 
pill, MT 3, 1942, in return for 
evenit™ “ayor Abbott and Sterner 
par ag? aid Schroeder in the 





Selection of May, 1943. 


and Sterner’s | 


unregistered | 


| 


| 
| 


votes | . 


proved | 


and | 


| 


|Carl Schroeder considered with 
|Mayor Abbott and the Belmar 
Republican leadership to aid 
Sterner. 


and | 


| hac taken 


i 
ae | 


cumbent even, 


proved | 








| 


Imitted by a district 
of such a character | i; 





Sterner | 


| Vice-President 


Donahay further proved that 
in the lst, 2nd and 4th Belmar 
districts, 55 unregistered voters 
had been permitted to vote, 10 
the lst district, 7 in the 2nd, 
irc: 38 in the 4th 


action of 


in 





ai 


The the 4 Belmar 


course, illegal, but the proof of- 
fered by the incumbent never- 
theless failed to substantiate his 
allegations of fraud as to any of 
the 4 districts. Furthermore, I 
find no merit in the charge that 





The non-compliance with the 
provisions of the statute in the 
replacement of the 3 members 
of the district board in the 3rd 
district is censurable and unfor- 
tunate. Schroeder was also care- 
less in permitting a 1941 regis- 
tered Republican to act as a 
Democratic member of the dis- 
trict board. Despite any derelic- 
tion on his however, 
Schroeder made a good impres- 
sior. on the Court while on the 
withness stand. His testimony 
and that of Edward J. Ascher, 
of the Belmar 
Democratic Club, was quite con- 
1 that while irregularities 
place in Belmar, there 
ground to 
Republicans 


part, 


uw 


vincing 


reasonable 
thar 


Lala’ 


Was no 


conclude the 


and Democrats there had con- 
spired assist Sterner at the 
expense of Donahay. It is ap- 
propriate to note at this point 
that, even if the testimony of- 


n 
fered by the incumbent had con- 
stituted fraud in any or all 
the Belmar districts, that 

under those 
cumstances, would not be entitl- 
ed to have the entire vote cast 
for Surrogate in any fraudulent 


district set aside and rejected 


of 
in- 


cir- 





In an election contest, the dis- 
-overy of fraud in an election 
district does not ipso facto jus- 
tify the rejection of the entire 

te cast in that district. Where 
the result of the fraudulent con- 
duct of the members of an elec- 
tion board can be ascertained 
and ffect exscinded, and the 
true of the electorate de- 
termin this should be done. 
The rejection of the entire vote 
of an election district is justfi- 
able and permissible only, when 
the fraud perpetrated or per- 


board, is so 





extensive or 


thet the correct and genuine re-| 
sult of the voting in that district | 


cannot be determined with rea- 
sonable certainty. Burkett vs. 

rancesconi, 127 N.J.L. 541 

Applying this rule to the Long 
Branch phase of the case sub 
judice, it is quite apparent that 
the entire vote of the 3rd Long 
Branch district cannot be re- 
jected. The attempt of the dis- 

board to increase Dona- 
s total and to reduce Ster- 
ner’s total by a fraudulent tally- 
ing of the vote at the close of 
the election has been corrected 
and properly adjusted by the re- 
count. 

The net result of the other 
malconduct, on the part of the 
district board, as disclosed by 
the testimony, was the reception 
and counting of 45 fraudulent 
votes. It is not necessary to de- 
termine whether these 45 votes 
had been cast by means of bal- 
lot box stuffing on the part of 
one or more board members, or 
whether floaters were used. The 
extent to which fraud was per- 
petrated in the district is the 
important factor for the Court 
to determine; the method used 
in the perpetration, so far as 


trict 


hav’ 


iid) 





- ~ 


thic contest is concerned, is of 
no consequence. 

It was not possible, of course, 
for the contestant to prove that 
the 45 fraudulent votes had been 
cast and counted for Donahay, 
and because of that fact the in- 
cumbent contended that the 
contestant’s petition must be dis- 
missed because the Long Branch 
phase came squarely within the 
rulings of the Supreme Court in 
Lehlach v. Haynes, 54 NJ.L. 77 
and Lippincott v. Felton, 61 
N.J.L. 291. 

In Lehlach v. Haynes, supra, 
353 illegal ballots had been cast 
in 27 election districts in an 
election held in Essex County. 
Mr. Justice Dixon speaking for 
the Supreme Court. held at page 
80: “The names of these persons 
and the districts in which they 
voted are given. But, there 
is nothing to indicate for whom 
they voted. Without this, the 
Court cannot say that these il- 
legal votes were ‘sufficient to 
change the result.’ * * * * The 
presumption is with the incum- 


bent, and we cannot assume, 
without evidence against that 
presumption, that the illegal 


ballots were for him rather than 
his opponents.” 

In Lippincott v. Felton, supra, 
the contestant proved that votes 
had been cast in the name of 
registered voters in an elec- 
district; that 17 of such 
registered voters did not vote at 
all, and that the remaining voter 
came in, after his name had 
oted on, and was permit- 
Chief Justice Magie, 


° 
o 


ti 
t10n 





been Vv 


ted to vote 








speaking for the Court, held at 
page 295: “It thus appeared that 
there were 18 illegal ballots re- 
ceived, but the evidence fell 
short of showing that they were 
‘ast by the persons named in 
the petition, or that they con- 
tained the name of respondent 
for the office for which he and 
contestant were candidates. The 
failure of contestant to prove 
that the illegal votes, which he 
‘laimed had been cast for in- 
cumbent. were cast by the per- 


who were named in his peti- 


sons 


tion, in my ; fatal to 


his contest 
The case 


ub judice must, how- 


eve! be distinguished from 
Lehlbach Haynes, supra, and 
Lippincott Felton, supra. A 


of the facts set 


scrutiny f forth in 
each of these cases discloses that 


no testimony had been adduced 
1 either case from which it 
might have been inferred with 


reasonable certainty that the in- 
had benefitted by the 
But the evi- 

the Long 


cumbent 


nt 
voting 


fraudulent 
dence throughout 


Branch phase conclusively de- 
monstrated that any fraud per- 
petrated in the Long Branch 


district had been committed for 
the benefit of Donahay. 

an contest, where 
travdulent or illegal voting has 
been clearly established, it is the 
duty of the Court, when the 
Court can determine with rea- 
sonable certainty the number of 


n election 
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the fraudulent or illegal votes 
cast for whom they have been 
cast, to strike from said candi- 
date’s total the number of either 
or both types of votes, which the 
Court finds~bas been included in 
said candidate’s total vote. 
Since I can determine with 
reasonable certainty that Dona- 
hay was the beneficiary of the 
45 fraudulent votes, I accordingly 
fine and rule that Donahay’s 
total in the 3rd Long Branch 
district shall be reduced from 
264 votes to a total of 219 votes. 
In the Belmar phase, it is 
merely necessary for the Court 
to nullify the effect of the il- 
lega) actions of the 4 district 
boards there in permitting un- 
registered voters to cast their 
ballots, by eliminating from the 
respective totals of Donahay 
and Sterner, the number of il- 


legal votes, which the Court de- 
termines with reasonable cer- 
tainty from the evidence that 


were cast for the respective can- 
didates. 

In the list Belmar district, 
there were 10 illegal votes cast. 


Of this total, there were 8 Re- 
publican votes, 1 Democartic 
vote, and 1 vote undetermined. 
I therefore find and rule that 
Donahay’s total in the district 
shall be reduced from 150 votes 
to 149, and that Sterner’s total 


shall be reduced from 295 votes 
to 287. 

In the 2nd Belmar district, 7 
illecal votes were cast, 3 of these 
Republican votes, were 
Democratic, and 2 were undeter- 
mined. Donahay’s total in this 
district is therefore reduced from 
147 votes to 145, and Sterney’s 
total is reduced from 256 to 253. 

In the 3rd Belmar district, 31 
illeval votes were cast. Of this 
26 votes were Republican, 

were Democratic votes. 
Donahay’s total in 


. 9 
were < 


total 
anc 5 
Therefore, 


this district is reduced from 90 
votes to 85, and Sterner’s total 


s reduced from 235 votes to 209. 

In the 4th Belmar district, 38 
illegal votes were cast. Of this 
total, there were 28 Republican 
votes, 9 Democratic votes, and 1 
undetermined. Therefore, Dona- 
hay’s total in this district is re- 
duced from 147 votes to 138, and 
Sterner’s total is reduced from 
256 to 228 

The sole remaining phase of 
the instant case which must be 
considered and determined is the 


contention of the incumbent, 
that the vote of the Armed 
Forces must be set aside and 
eliminated, because the Mon- 


mouth County Board of Elections 
failed to ascertain whether those 
members of the Armed Forces, 
who had voted at the election, 
had been registered. 

The statute which conferred 
on absent members of our mili- 








tary forces the right to vote is 
Chapter 18 of the laws of 1942. 
Paragraph 3 of the act is as fol- 
lows:— 

“The purpose of this act is 
to atford every legally quali- 
fied voter of this State who is 
in active service in the military 
forces of this State or of the 
United States the opportunity 
to vote in any primary, gen- 
eral or special election held 
in this State or in any sub- 
division thereof, notwithstand- 
ing the fact that such person 
may be absent on said election 
day from the election district 
in which he resides, whether 
such person is within or with- 
out this State, or within or 
Without the United States.” 
* > ~ * 

Paragraph 4 provides substan- 
tially that not later than forty 
days prior to any election, the 
Adjutant-General of New Jersey 
shall furnish to the clerks of the 
various counties of this State the 
name and post office addresses 
of every qualified elector of this 
State, in active service in this 
State or of the United States. 

Paragraph 5 provides that at 
least 25 days prior to the elec- 
tion. the county clerk shall mail 
a ballot to each person in active 
service. 

The form of the ballot to be 
forwarded is set forth in para- 
graph 6. Paragraph 7 provides 
that with each ballot a printed 
copy of the law or printed di- 
rections for voting and trans- 
mitting of the ballot shall be 
forwarded to each of the mili- 
tary forces by the various coun- 
ty clerks 

Paragraph 9 provides inter alia 
that after the ballot has been 
filled in by the voter, it shall 
be placed in an inner envelope 
and sealed. The sealed inner en- 
velope shall then be placed in 
an outer envelope, and the voter 
shall then write upon the back 
of the outer envelope the name 
of the military organization to 
which he belongs, and the home 
address from which he is entitled 
to vote, and also a statement as 
follows: 

“I certify that I am a duly 
qualified elector of the State 
of New Jersey, and that I re- 





(Continued cn page 7, col. 1) 
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gistered. The n ( ~ 
CES istered. The Monmouth Coun 


RRENT DECISION 














ity Board of Elections failed to 

} ntinued from page 5) | take an steps in accordance 
’ ! with the provisions of paragraph 
n the /| 11, to ascertain which of the bal- 

) in! lots had been cast by “legally 

y of and | qualified voters actually entitled 

I ar ntitled te vote at'to vote at such election.” In- 
tion held the tead, without making an invest- 

n the d f igation of any sort, the County 
Board proceeded to canvass and 

yh 11 act is as tabulate the entire military vote. 

Thus, there was no opportunity | 


unty Boards of Elec- | to separate the valid ballots from 
1 promptly, aft the invalid ballots, nor was there 
any ballot, m any way of discovering for which 


C 


no 
ais 





pe 


ne- | 
whether | 5€e! 


1 cast 
Within the past vear, Judge 
Walter D. Van Riper of the Es- 
sex County Court of Common 
yualified voters actually en-| Pleas made ruling on the 
ed to vote at such election.” | point involved in this phase of 
-es the instant case, and in a deci- 
the Bench, 


to ascertain 

the persons whose 
appear on the outside 
uter envelope are legal- 


a 


ce 


_ — . ; - . river from 
Federal statute has abol- — Bsveul BBUEE 





















































STARE DECISIS 


(Continued from page 3) 





the power to destroy” was a dic- 
tum made “Partly as a flourish of 
rhetoric and partly because the 
intellectual fashion of the times 
indulged a free use of absolutes 

“47 That time and repetition 
do not render a dictum impreg- 
nable should of course, be 


not, 


surprising when decisions, some | obedience to the Gobitis case. 
respect, fall by the | Obedience was refused. The rea- 


hoary wit 


wayside. In 


+ 
i 


the very case where 


Marshall’s dictum was repudiat-| dissent. Justice Stone’s dissent 
. } 17 } 1] . - , 
andidate the invalid ballots had | ed, Collector. v. 


Day,*8 a prece- 


dent of nearly seventy years 
|} standing was unequivocally li- 
quidated. The Tompkins case 


| fied. Si 





| constitutional 


overruled Swift v. Tyson which 
had stood for ninety-six years. 
Mr. Justice Brandeis, dissenting 
in 1932 in Burnet v. Coronado Oil 
& Gas Co.,*" catalogued over 
fifty Supreme Court cases, the 
majority in the constitutional 
field, which had been expressly 
impliedly overruled or quali- 
ince then it common 
wwledge that recon- 
‘tion has taken place in the 
and other federal 


or 


kn¢ a vast 




















| decidendi of the case may be de- 


fields, notably in the federal tax | 
nd administrative law areas.’ 
Re struction has also occurred 
relative to such technical mat- 
eY as ec ve l€ realign- 
me! ) l s 0 
ve urisdictio1 the po 
¢ ederal court to enioi. 
) proceedings, ind 
the necessity that a federal court 
hold an action, involving both a 
dera nd matter 
bevance 1i0n-feder- 
? er i decided 1a 
ite ] latter 
Y f reat importance 
nd ite d on may render 
he federal matter unnecessary 
Wher dicta is cited as au- 
hority must be evaluated in 
he ligh of current judicial 
rend u indeed, as the value 
— 4 dicial decision must be 
tested. On the other hand, cur- 
ent dic ever indicat the 
idicial climate, may n 
yortal factor in evalu he 
worth of precedent the 
Opelika case,.“+ one of the fre- 
|quently recurring cases where 
Jehovah’s Witnesses carry the 





ration e voting | Judge Van Riper stated 
for our m iry forces “I cannot help but reach the 
h abolition is contain-| ‘onclusion that Congress has 
, New Jersey statute. If abolisned registration as far 
f ylved ele to fices are concern- 
fice such S Cor ress | th have no jur- 
nited States senate, then| C IVE ate offices or 
F 11 statute would con-} and the state 
test. hh E in- re has failed to abol- 
€ € ( st “at Ss lar as State 
to a E 1d OIT1Cceé are con- 
i yUrse t he d efore, as to loca 
P r Stat i the er must e reg- 
i "a he ered. As Federa - 
4 if n- ne qoE nave OD 
i tl € tme 
‘ ‘ 1 } 
{ vide tl S refer 
; nem be 1 I to é 
1 r , ~ 1 q ed f 
N J S n rso? ho ha 
el nint! ed the equire- 
- é he ) e Y. } ele n ’ 
C 1ece ote, including 
le I rati S ur as re- 
y Cc lt na t } int or mu- 
quires regis S| ‘t Feder- 
}UISitE the righ ‘| I 
Ne Jerse r the} Iam convinced that the Mc 
es.} mouth Cou ’ Board f ns 
alified | « red e the f ber ere 
n the] ele was yntrolled by the 
equire- | Federa atute d that there- 
1e pr - | I e was 1eces: y O 
| : ? 
ret ain whet! nilitary vo 
C ) et were ] ali reg ered oO! 
hether membe of] not. But the Board's error, while 
Tce vere legally mmitted z00d fait vas 
ers entitled te ethele fatal nd m- 
I nque ) € 1l1f1 es e € ] 
tne count D ras ote cast at the elec 
h hn 162 he ilitary vote 
© re G ) S ner an 
i numbe the ee} 4 r Donahay. I 
S 9ai- | according] e t Sterner’s 
e t hall reduced b 
| 162 C ¥. Donal 
LEGAL NOTICES Meee tx 140 
A I ed. D 
i 14 € ! ermin l= 
he 1 ] f 80 ele 
Sterner led by 31 votes. 
a I Belmar Donah:z ned 
48 x Don- 
> e lead by 17 By 
Sterner € 
2 Thi t nelusion 
1 S is election 
test ’ led Sterner b 
s. Therefore, iz 
rdance with the provisi 
ute, I pronounce judg- 
ment in favor of the incumbent, 
Joseph L. Donahay, and I declare 
; : Joseph L. Donahay to 
: > n elected to the office} 
Sur f Surrogate of Monmouth 
. Jounty, N. J., at the general elec- 
“ys Tn thhit te the evbecriber | tion held in said county on No- 
cee teattate of waid dereased, | Vemrmber 3, 1942, by a plurality of| 
i athe fren tbs eee. eer 1 ae votes. 
Novicst@ “* the same against the subscriber. | Dated: August 2, 1943. 
REILLY, Proctor Robert V. Kinkead, 
; ae — Circuit Court Judge. 

















when the reasons and the deci- 
sions are both consistent and 
impelling it cannot be doubted 
that the latter are fortified by 
the former. 

When alternative grounds are 
given for a decision, a structural 
weakness is then imbedded in 
the precedent, since a court may 
subsequently reject one ground 
without the necessity of over- 
ruling the case.°8 On the other 
hand, a decision may be a prece- 
dent for a matter not directly 
decided, where the latter neces- 
sarily follows. Thus the consti- 
tutionality of a federal declara- 
tory judgment act followed from 
the holding that the Supreme 
Court could review a state court 


logical extension of the prin- 
ciples upon which that deci- 
sion rested. Since we joined in 
the opinion in the Gobitis case 
we think this is an appropriate 
occasion to state that we now 
believe thtrt-it was also wrong- 
ly decided.’ 
Soon thereafter a specially con- 
stituted district court was pre- 
sented with the flag salute 
problem and the question of 


sons: the dictum in the Opelika 
in the Gbodbitis case, a changed 
personnel on the Supreme Court, 
and the fact that a majority of 


the Court in the Opelika case j sane 
did not rely upon the Gobitis} Judgment, otherwise within its 
case€ as supporting authority.5¢] appellate jurisdiction, although 


entered in a state declaratory 
judgment suit, since the latter 
could present a judicial case or 
controversy, the only constitu- 
tional bar to federal declaratory 
suits. 

(To Be 


Moving from dicta to judicial 
statements germane to the case 
then decided, we find disagree- 
ment among legal scholars con- 
cerning their worth. Some would 
discount their value, for the ratio 
Continued) 
termined apart from the reasons 














ms SS Neirt Co \ Beth rem 
| stated in the opinion.*7 No doubt | *!! APL Le gr age AIT Ac RP a 
is often impossible to harmon- capi Rae rt ei 
ize the judicial reasoning found ie ae einen ines te 
a series of cases, although SR a de 
the cases themselves are con- : Pg in -” ; 
sistent and a sensible, workable] : i court tinst 
| doctrine of law can be derived ‘} be fe 
from them. It may even be that] '"59.' text 
the judicial reasoning behind a| — 


single case is faulty and yet the 
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may commend 
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ible 
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stand as sound precedent though Every Court and Judicial 
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